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1 L PnrRODUCTION 

2 The nearly identicd compldnts in MURs 6486 and 6491 dlege tiiat two large billboard 

3 advertisements ui Lufkui, Texas tiiat expressly advocate tiie defed of President Obama lack 

4 discldmeis identifymg who pdd for tiiem. The compkunts reference a newspaper article tiiat 

5 identifies Mark Hicks as tiie biUboards* owner. Qicks and his company, JM Management, 

^ 6 respondents'̂  filed vurtudly identicd responses, in which tiiey refused to identify tiie person 
*-i 

^ 7 or persons responsible for tiie advertiscmeuts. Respondents maintdn did the biUboaids are 
rvi 

Kl 8 "sunply a demonstration ofan anonymous individud's right to express an opuiion in a public 

9 format" 
0 
ffl 

^ 10 Based on tiie complaints aid responses, we reconunend thd tfae Ckimmission fmd reason 

11 to beUeve tfaat one or more unknown respondents violated 2 U.S.C. § 441 d by fiuling to identify 

12 who pdd for the two billboaids and vdietiier a candidate authorized tfaem. We dso recommend 

13 tfad the Cominission find reason to believe that one or more unknown respondents' violated 

14 2 U.S.C. § 434(c) by &iliiig to repoit the bUlboards as independent expenditures. We fiirther 

15 recommend that the Commission take no action at this time as to Mark Hicks and JM 

16 Manaĝ nent and authorize an investigation to detennine the identity of tfae unknown 

17 respondents, the cost of the biUboards, and whetiier the unknown respondents coordinated with 

18 any federd candidate. 
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1 n. FACTUAL AND LEGAL ANALYSIS 

2 A. Facts 

3 The complauits aUege thd the two biUboaids display the followuig advertisement: 

4 MORE TAXES! 
5 MORE WELFARE! 
6 MORE(}OVERNMENT! 
7 

lfl 8 VOTE OBAMA OUT! 
^ 9 

10 See MUR 6491 Compldnt (attachuig photograph). To tiie right ofthe text is a large headshot of 

11 President Obama fal a red cfasle with a red slash througih it Seeid The biUboards are located on 

12 the side of a four-lane, divided highway fai Lufkin, Texas. See id, Attadiment 1 (screenshot 

13 fixim KTRE-TV news story, Aug. S, 2011, avaUable d 

14 htto://www.ktre.com/storv/IS22004yynfrftlinft-countv-anti-obania-bUlboardsV 

15 The newspaper article attached to the complauit in MUR 6486 rqiorts tfaat Hicks sdd tfaat 

16 the biUboaids went up around July 1,2011, and tfaat the uidividuds pdd for them to remain for 

17 six montiis. Audrey Spencer, Anti-Obama BiUboaids May Violate Ad (juideluies, LuFKiN 

18 DAILY NEWS, Aug. 4,2011, at 1 (tiie *'Lu£kui News Article").' The Lufidn News Article furtiier 

19 attributes to Hicks the cldm thd the individuals who pdd for the biUboards wished to remain 

20 anonymous, id., a position consistent witfa the Respondents' subsequent resfponse. Findly, the 

21 compldnts aUege that the biUboards laek disclaimers identifying who pdd for tfaem, in Eolation 

22 ofthe Federd Election Campdgn Act of 1971, as amended (the "Act"). Compkunts at 1. 

23 Respondents deny tfad a violation occuned and maintafai tfad the biUboards are "sunply a 

24 demonstration of an anonymous individud's rigjht to express an opinion in a public formd 

25 without subjection to harassment" See MUR 6486, Hicks & JM Management, Response at 1. 

' President Obama declared his candidacy fbr the 2012 Presidentid election on April 5,2011. 
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1 Respondents nuuntdn that tihe statement on tiie biUboards does "not cdl for an endorsement of 

2 another person who might seek the politicd ofifice ui question; it sunply states a bdief that Mr. 

3 Obama shodd not be re-dected." (emphasis Ul origuid). Findly, Respondents contend tiiat, 

4 "[u]nder our Constitutiondly-protected rights to fiee speech, this [anonymous] uidividud shodd 

5 be dlowed to unplore his or her fellow citizens to vidt the polls and lawfully remove any cunent 

6 office-holder wfaose actions are deemed unacceptable." Id 

7 B. Legal AnatysIs 

8 1. Tfae BiUboards Lack Reqmred Disclaimers 

9 The Act requires that whenever a politicd committee makes a disbursement for the 

10 puipose of financing any communication through any outdoor advertising fiu^ility or any other 

11 type of geneid pubUc politicd adveitisfaig, or whenever any person makes a disburaement for • 

12 the purpose of financuig communications expressly advocatiiig the election or defeat of a clearly 

13 identified candidate, such communication must include a disclaimer. 2 U.S.C. § 441 d(a); 11 

14 C.F.R. § 110.11. The communication must disclose (i) who pdd for the communication; 

1 s (ii) whetiier it was authorized by a candidate, an authorized politicd committee of a candidate, or 

16 its agents; and (ui) if not autfaorized by the candidate, its politicd committee, or agent, the name, 

17 address, phone number, or wdi address of the person who pdd for the commuiucation, as well as 

18 the fiaet tiid tfae communication was not authorized by any candidate or autiiorized committee of 

19 a candidate. 2 U.S.C. § 441d(a)(l)-(3). The payment, authorization, and identification 

20 information must be printed in a box in sufficientiy sized type and with adequate color contrast. 

21 2U.S.C.§441d(c). 

22 Under the Commisdon's regulations, a communication contauis express advocacy when, 

23 among otiier tilings, it uses phrases such as '*vote against Old Hickory," "defed" accompanied by 
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1 a picture of a candidate, or "reject the uicumbent," or uses campdgn slogans or individud words 

2 thd in context can have no other reasonable meanuig than to urge the defed of a dearly 

3 identified candidate. 11 C.F.R. § 100.22(a). 

4 The discldmer requuments of 2 U.S.C. § 441d(a) i^ly to tiie biUboaids. They are 

5 "outdoor adveitisuig facilities" and/or "generd pubUc poUticd advertising" and they contaui 

6 express advocacy. The phrase "Vote Obama Out!" expressly urges Presidem Obama's defeat 

^ 7 11 C.F.R. § 100.22(a). In addition, tiie biUboards contaui a pictme of President Obama uidde a 
f f l 

8 red slash, graphicdly urging the defed of President Obama. Id Thus, regardless of whetiier a 

ST 9 politicd comnuttee or a person pdd for and dissemmated the biUboard adveitisements, tbe d ^ 
0 

10 should have contained disclaimera. 

11 Respondents, who admit only to owning tihe biUboards, rely on tihe Fu!st Amendment and 

12 "an anonymous uidividud's right to express an opimon ui a pubUc format" Tfad reUance is 

13 nusplaced. In an unbroken line of cases beginnmg with Buckley v. Valeo, 424 U.S. 1,66 (1976), 
14 aiideiidmgmosXicceniiymCitizensUnitedv. FEC, 130 S. Ct. 876,914 (2010), tiie Supreme 

15 Court has expressly held thd disclaimer requuements for campdgn spending and advertisements 

16 related to federd dections do not ofiTend the First Amendment See also McConnell v. FEC, 

17 540 U.S. 93,196-97 (2003) (upholduig discldmer reqdrements for electioneeruig 

18 communications). 

19 The Court's decision ui Mclntyre v. Ohio Election Commission, 514 U.S. 334 (1995), is 

20 not to the contrary. A/cAiQ̂ e recognized a Fust Amendment right to anonymous speech only 

21 where it related to "referenda or other issue-based bdlot measures," and where the nature of the 

22 speech - such as a pamphlet - was so penond as to "revedQ unmistakably the content of her 

23 tiioughts on a controveraid issue." Id at 355; see also, Public Citizen v. FEC, 268 F.3d 1283, 
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1 1288-89,1291 (1 Itii Cir. 2001) (distingddung Mclntyre and upholduig 2 U.S.C. § 44ld(aX3)'s 

2 candidate autiiorization providon as applied to faidependent expenditures); Kentucky Right to 

3 Life V. Terry, 108 F.3d 637,648 (6tii Cir. 1997) (distingmshing Mclntyre and upholduig 

4 Kentucky's identificdion disclauner for uidependent expenditures). Cf. FEC v. Survival 

5 Education Fund, 65 F.3d 285,296-97 (2d. Cur. 1995) (distinguishing Mclntyre and upholduig 

6 2 U.S.C. § 441 d(a)(3)'s application to solicitations, not uidependent expenditures, as 

7 constimtionaUy vaUd). 

8 In refiisfaig to reved the ad sponsora. Respondents cite the right to exercise anonymous 

9 speech "without subjection to harassment" Reading the response expandvely, it could be read 

10 to claim that the billboards lacked a disclauner because the sponsora feared harassment as a 

11 consequence of tfaeir expressed view on President Obama. But sudi a bare cldm, without more, 

12 obliquely rdsed by a third paity on behalf of unidentified speakers, fdls far short of overconung 

13 tfae disclaimer obUgations prescribed in the Act and Commission regulations. 

14 The Supreme Court has held thd, to avoid disclosure, speakera must "show 'a reasonable 

15 probability thd tfae compelled disclosure of persond hiformation wiU subject them to threats, 

16 harassment, or reprisals from dther Govemment ofifidds or private parties.'" Doe v. Reed, 

17 130 S. Ct. 2811,2820 (2010) (emphasis added) (uitemd dtations omitted) (quoting Buckley, 424 

18 U.S. at 74 (citing Citizens United v. FEC, 130 S. Ct. at 915)) (rejecting facid chdlenge to state 

19 law requirfaig disclosure of petition signatures). "The proof may include, for example, specific 

20 evidence of past or present harassment of membera due to tfaeu: associationd ties, or of 

21 faarassment duected against the oiganization itself. A pattem of threats or specific 

22 manifestations of public hostility may be sufficient" Buckley, ATA U.S. d 74. 
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1 Here, Respondents Utterly fdl to niake the reqiured showing. In fact, they make no 

2 showuig of a "reasonable probabUity of harassment" ofthe thiid-party ad sponsora. At the 

3 threshold, to consider whetiier the sponsora' effort to avoid the disclauner reqiurements set forth 

4 m Section 441d(a)(3), Respondents must present some fiictud basis for such a claim. See Brown 

5 V. Socialist Workers 74 Campaign Committee (OHIO), 459 U.S. 87,98-100 (1982) (noting 

6 evidence presented to district court included pattem of "threateiung pfaone caUs and faate mdl, 

7 tfae burning of SWP literature, tiie destruction of SWP membera' preperty, police barassment of a 

8 party candidate, and tiie firing of shots at an SWP office"); FEC v. Hdll-Tyner Electton 

9 Campaign Committee, 678 F.2d 416,423 (2d. Cur. 1982) ("When fear of uijuiy tiiat is neitiier 

10 imaginery [sic] nor speculative discourages the exercise of vdued and revered Firat Amendment 

11 rights, courts must uiteroede."); see also Doe v. Reed, _ F. Supp. 2d _^ 2011 WL 4943952, at 

12 17(W.D. Wadi.Oct. \7,2m), appeal docketed, No. 11-35854 (9tiiCu-. Oct. 18,2011) 

13 (rejecting as-appUed chaUenge to state law requiring disdosure of petition signatures because 

14 evidence of threats, harassment, or reprisds did not satisfy ̂ 'reasonable probabUity" standard); 

15 ProtectMarriage.com v. Bowen, 599 F. Supp. 2d 1197,1216-18 (E.D. Cd. 2009) (concluduig 

16 tiiat even "vaodaUsm, protests that at times turned violent, and the tiired of faijury, up to and 

17 including one death threat" fdled to satisfy '̂ reasonable probabiUty" standard). 

18 Here, Respondents have profifered no faets supporting a reasonable posdbiUty that tfae ad 

19 sponsora codd be subject to harassment if their identities are disclosed. They faU even to 

20 identify the type of harassment that might be directed d the third-party sponsora thd they seek to 

21 shield firom the Act's disclosure requu:ements. If, however. Respondents - or preferably the ad 

22 sponsora themsdves - can make a concrete and credible showing of a reasonable probability of 

23 harassment during our uivestigation, we of course will consider it d that time. 
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1 The Commisdon generdly has jiursued enforcement in express advocacy disclauner 

2 cases tiid may result ui a civU pendty greater tiian $1,000. See MUR 5024R (CouncU for 

3 Responsible Govemment) ($5,500 civU pendty for two House race brochures with a partid 

4 discldmer); MUR 4759 (MdooQ ($7,500 civil pendty for 108,000 flyera, 30 outdoor signs, and 

5 3,000 fimdrdsing uivitations tiid lacked discldmera);̂  MUR 4811 (Spratt) ($2,000 dvil pendty 

6 ' for yard and road dgns); see also MUR 6317 (Utafa Defendera of Constitotiond hitegrity) 

7 (Cominission authorized pre-probable cause condUation and $1,400 civil pendty in case 

8 uwolvuig pditicd committee status, reporting, and disclaimer viokdons on 2,600 mdlcra). 

9 In contrast, the Commisdon has not pursued enforcemem in express advocacy disclaimer 

10 matten where the apparent cost of the communications generated a civil pendty below $1,000 or 

11 where tiie respondents took prompt corrective action. See MUR 6404 (Stotzman) (Commission 

12 dismissed as to bUlboaid and found no reason to beUeve as to three road signs estimated to cost 

13 less tiian $2,000 and displayed for one montii); see also MUR 6378 (Conservatives for Congress) 

14 (EPS) (biUboard owner affixed disclaunera on tiuee billboards a few days after receiving 

15 complauit; renunder letter sent); MUR 6118 (Roggio) (EPS) (bUlboaids with partid disclauner 

16 that were quickly fixed; caution letter sent). 

17 Here, an investigation is clearly warranted. Firat, there are no disclaimera on tfae 

18 bUlboards, the payor's identity is not obvious, and tiiere is no uifonnation thd coirective 

19 disclaimera have been added to the biUboards since the compldnts were filed. Second, the 

20 bUlboards dearly contain express advocacy. Thiid, we expect the cost of two large bUlboards on 

' The Maloof case also involved a &ilure to file a Statement of Candidacy violation. 



MURs 6486 and 6491 (Marie Hicks and JM Manaĝ ent) 
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1 display for six montiis likely suffices to justify the use of Commission resources.̂  Fourth, and 

2 findly. Respondents know who pdd for tiie ads and what tiiey cost UnlUte in otiier mattera 

3 where the uiformation in the compldnt was so lackuig as to prevent the Commission firom 

4 nammg a respondent,̂  here there is a high likelihood of identifyuig and locating tiie responsible 

5 party or parties in this case.̂  

6 Accorduigly, we recommend thd the (Commission find reason to believe that unknown 

7 respondents violated 2 U.S.C. § 441d(a) by fiuling to include s disclaimer on two billboards 

8 advocatmg the defeat of a federd candidate. We dso recommend thd the Commission take no 

9 action d tfais time as to Mark Hicks and JM Management Altfaougfa there is no infoimation thd 

10 they are responsible for the advertisements, theur responses leave open the possibility thd Ihey 

11 may have been involved with the content or funding of the bUlboards. We expect to be able to 

12 make an appropriate recommendation as to Mark Hicks and JM Management after a short 

13 investigation. 
14 2. The BiUboards Should Have Been Dfaiclosed as Independent 
15 Expenditures 
16 
17 As a durect consequence of a finduig that there is reason to beUeve tfae biUboards may 
18 constitote a violation of tfae disclaimer regulations, so too there would be reason to beUeve thd 

' While there is no infi)rmation aboutihe amounts paid for tfaese biUboards nr ilie'eharges for biUboard displays, an 
Intemet search revealed tfaat a large, national company would typicdly charge Sl,150 foir two similarly sized 
biUboards in Lufldn, Texas for a four-week period. See www.lamaroutdoor.com. Thus, the display cost for sbc 
months may have been approximately $6,900, not including production costs, an amount tiut is sigdficantly higher 
tfian die cost in a recent conqiarable matter in which tfie Commisskm did not pursue tfie respondotts. See MUR 
6404 (Stutzman) (tfie amount ui vfolation was Ukely less tfuu $2,000). 
* See MUR 5455 (Unkown in Soutfi Dakota) (EPS) Cwitfiout tfae last four digits ofthe phone number wheie the 
calls emanatedifrom it was unlikely tfut an investî on would dtimately revad tfae source of fhe ealls**); see abo 
MUR 6i 35 (Unknown Respondents) (EPS) (dismissing for prosecutorial discretion where OGC unable to identify 
any individual associated with phone sails). 
' We note also tfiat in MUR 6429 (Unknown Respondents), tfie Commission voted 2-3 aganist a recommendation to 
investigate to leam the type of entity tfaat paid for mailers and phone cdls criticd of a House candidate to detennine 
if disclaimers were needed. In tfae uisnuit case, tfae message on the billboards is clearly express advocacy, making 
tfie need fbr disdaimers obvious regardless of the'type of emity tfut paid for tfaem. 
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1 tiie expenditures associded with the biUboards should have been disclosed as uidependent 

2 expenditures. The Act provides thd "eveiy peraon (otiier than a politicd conumttee) who makes 

3 uidependent expenditures fai an aggregate amount or vdue ui excess of $250 during a cdendar 

4 year" must file a statement disclosuig uiformation about tfae expenditures. 2 U.S.C. § 434(c)(1); 

5 11 C.F.R. § 109.10(b). Among other thuigs, the statement must disclose the identity of eacfa 

7 independent expenditme, whetiier the uidependent expenditure supports or opposes tfae candidate 

^ 6 person who made a contribution ui excess of $200 for the purpose ofiurtfaering the reported 
rM 

ffl 
(N 
Kl 8 uivolved, and whether it was coondmated wifh any candidate. 2 U.S.C. § 434(c)(2); 11 C.F.R. 
'ST 

9 § 109.10(e). 
0 

10 In his response and as quoted fai the Lufkfai News Article, Hicks claims thd the bUlboards 

11 were financed by an individud or uidividuds. Furtiier, it appears lUcdy that the dgns cost more 

12 tium $250. Accorduigly, tfaere is reason to beUeve tfad the payments for the bUlboards shodd 

13 have been disclosed as independent expenditures. 

14 Although this diegation was not specificdly rdsed by tihe complainants, it flows dfaectiy 

15 and unavoidably from the nature of the communication described in the complaints as express 

16 advocacy and as identified in tfae attached photojgrapfa of tiie bUlboards. Therefore, we 

17 recommend that tiiie Commisdon also find reason to believe thd uidmown respoudents violated 

18 2 U.S.C. § 434(c) by fidluig to file an uidependent expenditure report. 

19 

20 

21 

22 

23 



o 
Kl 

MURs 6486 and 6491 (Marie Hicks and JM Management) 
First General CounsePs Report 
Page 11 of 12 

5 

Kl 6 

ST 7 

^ 8 IV. RECOMMENDATIONS 

^ 9 1. FUMI reason to believe Unknown Respondents violated 2 U.S.C. §441d. 
10 
11 2. Find reason to believe Unknown Respondents violated 2 U.S.C. § 434(c). 
12 
13 3. Take no action d tins time as to Maik Hides and JM Management 
14 
IS 4. Autfaorize the use of compdsoiy process Ul this matter. 
16 
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Kl 14 
rsl 

14 

Kl 15 
16 
17 

0 18 
Kl 19 19 

20 
21 
22 

'23 
24 
25 
26 
27 
28 

5. Approve tiie appropriate lettera. 

Date 
BY: 

Attacfament 

1. Pfaotograpfa of biUboard and faigfaway 

Antfaony Heiman 
(}enerd Counsel 

Daniel 
Associate Generd Counsd for Enforcement 

Q. Luckett 
Actuig Assistant Generd Counsel 

Elena PaoU 
Attomey 
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